


national legislation applies only to issues which are not expressly regulated by the conventions. 

Regarding the existence and validity of the arbitration agreement, the court applied Article II(1) of the New 
York Convention, whereby:

“each contracting state shall recognize an agreement in writing under which the parties undertake to submit 
to arbitration all or any differences which have arisen or which may arise between them in respect of a 
defined legal relationship, whether contractual or not, concerning a subject matter capable of settlement by 
arbitration.”

In addition, the court observed that the existence and validity of arbitration agreements are affected by the 
‘most favoured treatment’ principle mandated by Article VII(1) of the New York Convention.(2) The court 
relied on established scholarship to hold that this principle applies not only to the recognition and 
enforcement of foreign awards, but also to the recognition and enforcement of arbitration agreements. 
Therefore, domestic courts must ensure a maximum validity of arbitration agreements. 

Regarding the moment at which the objection to jurisdiction must be presented, the court considered Article 
VI(1) of the European Convention, which provides that:

“a plea as to the jurisdiction of the court made before the court seized by either party to the arbitration 
agreement, on the basis of the fact that an arbitration agreement exists, shall, under penalty of estoppel, be 
presented by the respondent before or at the same time as the presentation of its substantial defence, 
depending upon whether the law of the court seized regards this plea as one of procedure or of substance.”

In accordance with the renvoi made by Article VI(1) regarding national legislation, the court considered 
previous case law. 

First, it concluded that the objection to jurisdiction was an issue of procedural law. 

Second, it reasoned that presenting an objection to jurisdiction with a statement of defence does not imply a 
waiver of arbitration rights. If the defendant presented only the objection, there could be an infringement of 
the principle of due process in cases where the objection was not admitted and the time limit for the 
submission of the statement of defence had elapsed. 

Finally, it held that even when a defendant files a counterclaim with an objection to jurisdiction, this does not 
mean that arbitration rights have been waived. However, it stated that in this case the counterclaim must be 
clearly connected with the claim. 

Taking everything into consideration, the court upheld the objection to jurisdiction and quashed the first 
instance decision and the court of appeal’s confirmation. In addition, it overturned all of the first instance 
decisions regarding the merits of the dispute. 

Comment 

This decision confirms the pro-arbitration approach adopted by the Supreme Court in recent years, which 
the lower courts are increasingly observing. 

Although the decision was made under the former Code of Civil Procedure and the former Arbitration Law, 
the application of both the New York Convention and the European Convention in order to provide for the 
maximum validity of arbitration agreements must also be considered under the new procedural and 
arbitration regimes. 

However, an issue still exists regarding the timeframe for raising the objection to jurisdiction and the way it 
is currently regulated in Spain, which must be addressed by the competent judicial authorities. According to 
the Arbitration Law which entered into forced in 2004, an objection to jurisdiction must be raised by way of 
‘declinatoria’. This procedural device is regulated by the 2000 Code of Civil Procedure. Article 63 provides 
for a timeframe of 10 days from the date on which the claim is served in which to file the declinatoria
challenging the court’s jurisdiction. Academics have raised concerns over the need for a longer timeframe, 
especially for international arbitrations.(3)

The 10-day timeframe provided for declinatorias should not apply to ‘arbitration declinatorias’ - that is, to 
objections to jurisdiction on the basis of the existence of an arbitration agreement. Article 11 of the 
Arbitration Act must be construed in a progressive manner so that the objection to jurisdiction may be raised 
during the defendant’s first appearance before the court, regardless of the moment when such an 
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appearance takes place. Furthermore, if Article 36(2)(3) of the code,(4) which refers to international 
jurisdiction,is construed by analogy in order to apply to arbitration declinatorias, domestic courts, on their 
own motion, should refrain from deciding on the dispute when an arbitration agreement already exists and 
the defendant does not appear before the court.(5) However, this approach has not been confirmed by 
domestic courts.

For further information on this topic please contact David Arias at PEREZ-LLORCA by telephone (+34 91 
436 04 20) or by fax (+34 91 436 04 30) or by email (darias@perezllorca.com).

Endnotes

(1) Supreme Court decision of November 14 2007 (La Ley 180004/2007).

(2) “The provisions of the present convention shall not affect the validity of multilateral or bilateral 
agreements concerning the recognition and enforcement of arbitral awards entered into by the contracting 
states nor deprive any interested party of any right it may have to avail itself of an arbitral award in the 
manner and to the extent allowed by the law or the treaties of the country where such award is sought to be 
relied upon.”

(3) See MA Fernandez-Ballesteros, “Artículo 11. Convenio arbitral y demanda en cuanto al fondo ante un 
Tribunal”, J Gonzalez Soria, Comentarios a la Nueva Ley de Arbitraje 60/2003, December 23, Thomson-
Aranzadi, 2004, p 124.

(4) According to Article 36(2)(3) of the Code of Civil Procedure, a Spanish court shall sua sponte (ie, 
spontaneously and without prompting from another party) refrain from deciding on a claim filed with it when 
the defendant does not appear before the court and the Spanish courts would have jurisdiction over the 
dispute only if there were a tacit prorogation to the Spanish courts by the defendant.

(5) See D Arias, Comentarios a la Ley de Arbitraje de 2003, Thomson-Aranzadi, 2005, p 106.

The materials contained on this website are for general information purposes only and are subject to the 
disclaimer.

Author

David Arias

© Copyright 1997-2008 Globe Business Publishing Ltd

Official Online Media Partner to the International Bar Association

Página 3 de 3




