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Lazareff Le Bars
Leaua & Asociatii
Lévy Kaufmann-Kohler
Luther Rechtsanwaltsgesellschaft mbH
MARCHENKO DANEVYCH
Pérez-Llorca
Peter & Partners International Ltd
PLMJ Lawyers
Squire Patton Boggs (US) LLP
Ulčar & Partners Ltd
VMB Law Firm



www.globalarbitrationreview.com 111

Spain

Mercedes Romero and Raquel López
Pérez-Llorca

By virtue of the privity doctrine, the parties to an arbitration pro-
cedure are generally entitled to seek the annulment and recogni-
tion of the arbitral award.1 However, the question that remains is 
whether third parties are entitled to these legal actions.

A recent High Court of Madrid decision dated 13 October 
2016 (STSJ Madrid, and the judgement)2 seems to conflict with 
previous case law and scholarly work dealing with third-party 
standing in annulment proceedings. This judgement offers a 
broader interpretation and indicates that third parties that have not 
been part of the arbitration proceedings could indeed be entitled 
to bring annulment actions as long as certain conditions are met. 

The issue of having legal standing to set aside an arbitral award 
is mainly regulated in article 10 of the Spanish Civil Procedure 
Act,3 together with articles 40 and 41 of the Spanish Arbitration 
Act.4 Most scholars and case law have interpreted both statutes 
to mean that third parties should not be able to bring annulment 
actions, even if they are interested in the outcome of the arbitral 
proceedings or could be directly affected by the arbitral award.5 
However, the judgement seems to have taken the stance that third 
parties may have legal standing to seek annulment.

In addition, we believe that the judgement’s rationale might 
also be useful for filling the legal void found in the Spanish 
International Judicial Cooperation in Civil Matters Act (‘IICJ 
Act’).6 Article 44.2 of the IICJ Act does not expressly grant third 
parties the right to seek non-recognition of an arbitral award in 
pending judicial proceedings. We raised this very issue in our 
GAR article last year7 and therefore, we believe that the test for 
third-party standing to seek annulment, set out by the judgement 
detailed below, could provide us with a means of defending the 
rights of third parties in the annulment and enforcement proceed-
ings of arbitral awards.

The Facts
In the case in question, the dispute concerned the validity of a 
corporate agreement through which the director of the company 
CERMOL 79, S.A. (the company) was appointed. The parties 
to the dispute were (i) the members of the company who chal-
lenged the validity of the agreement, against (ii) the company 
itself. Jurisdiction to arbitrate this case arose from the arbitra-
tion clause for shareholder-corporation disputes contained in the 
company’s bylaws.

The arbitral award was rendered on 4 January 2016, and held 
that the disputed corporate agreement appointing the director was 
null and void. The director of the company, who had not taken 
part in the arbitration, sought the annulment of the award before 
the High Court of Madrid, arguing that it was against public pol-
icy and in violation of article 41.1(f) of the Spanish Arbitration Act 
and article 24 of the Spanish Constitution (due process clause).8

Firstly, the company and its members who challenged the 
corporate agreement in arbitration, namely the respondents in 
the annulment proceedings (the ‘respondents’), argued that the 

director’s claim for annulment should be dismissed due to lack 
of legal standing to set aside the award, since he was not a party 
to the arbitration. Conversely, the respondents submitted that the 
other statements on the merits were unfounded and based on the 
director’s subjective opinion. 

Given that legal standing is a jurisdictional concern, the 
Tribunal ruled on this before considering the merits of the dis-
pute. Despite the fact that the judgement ultimately found that 
the director lacked standing,9 what it interesting is the reason-
ing behind the decision, since it dissents from the majority view, 
which rejects third-party standing to seek annulment.

Ruling of the judgement: test to determine if third parties 
have legal standing to annul an arbitral award
In summary, the Tribunal held that the director did not have 
standing, not because he was a third party, but because, as a direc-
tor of the company, he should have participated in the arbitration 
if he did indeed have a legitimate interest in the outcome of the 
proceedings. That is to say, the judgement relies on an estoppel 
argument, which prevents a party from claiming a right that it 
has previously waived. This principle is embodied in article 6.2 
of the Spanish Civil Code in connection with article 7.1.10 Here, 
the director had the opportunity to participate in the arbitration 
pursuant to article 206 of the Spanish Corporation Law,11 but he 
chose not to do so and, therefore, he could not benefit from hav-
ing standing to set aside the award later on.

The judgement is particularly groundbreaking because it 
concluded that a third party who shows a direct interest in the 
outcome of the annulment proceedings could have standing to 
seek annulment even if they have not been part of the arbitra-
tion proceedings. According to the judgement, direct interest for 
seeking annulment would be understood to be a basis for a due 
process claim,12 ie, that the third party lacked the opportunity, 
or was unjustly denied the chance of participating in the main 
arbitration proceedings. 

The judgement also highlights that even though scholarly 
work and case law is divided on this matter, third-party standing 
to seek annulment must be acknowledged if we adopt a broad 
interpretation of article 41.1 of the Spanish Arbitration Act, which 
states that: ‘an award may be set aside only if the applicant alleges 
and furnishes proof [.. .]’

The wording of the aforementioned provision does not 
expressly exclude third parties. Therefore, in the Tribunal’s view, 
the legislator’s intent when enacting this new Arbitration Act in 
2003 was to extend the scope of standing for annulment actions 
to include third parties. Indeed, in what was article 48 of the 1988 
Spanish Arbitration Act, the scope of standing was specifically lim-
ited to the parties to the main arbitration proceedings:

[.. .] Law 60/2003 has introduced certain amendments which in some 
ways modify the previously established system, since the new Law refers 
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to [standing for annulment] much more extensively than the Law of 
1988 did [.. .] This wording seems to show that it not only includes 
those who were parties to the arbitration process, but also includes those 
who, while not yet party to the arbitration procedure, may nevertheless 
justify a direct interest in the exercise of the annulment action, because 
they should have been part of it, or, having been part of it, have been 
wrongly denied the chance to take part in the arbitral process.13

Scholars such as Professor Martín Brañas14 support this view, stat-
ing that the new scheme under the 2003 Spanish Arbitration Act 
provides for third-party standing to annul an award as long as the 
requesting party proves it has a direct interest in the outcome of 
the annulment:

The amendment is evident, the Law does not currently limit standing 
to those who were part of the arbitration process, but also opens the door 
to others who, having not been part of the arbitration, are nevertheless 
directly interested in the annulment of the award due to the existence of 
any of the causes for annulment set forth in art. 41 of the Arbitration 
Act.15

Notwithstanding the above, it is worth noting that the majority 
position still seems to be more conservative when it comes to 
allowing third parties to annul an arbitral award. In fact, until now, 
case law has largely supported the idea that only the parties to 
the arbitration are entitled to seek annulment in accordance with 
articles 9 and 41.1 of the Spanish Arbitration Act.16

For instance, Madrid’s Appellate Court issued a judgment in 
2008, which held that no third party should ever have standing to 
seek annulment of an arbitral award even if they showed a legiti-
mate interest.17 The reasoning relied on the privity of contract 
nature, which is an essential element of an arbitration agreement. 
In similar terms, some scholars have been reluctant to broaden 
the standing to annul an award to include interested third parties, 
based on a narrow interpretation of article 41.1 of the Spanish 
Arbitration Act in relation to the privity of contract doctrine.18

Third-party’s burden of proving legitimate interest to annul 
the award
Once the test for third-party legal standing is satisfied, tribunals 
can conclude that the requesting party has a direct interest in 
the annulment proceedings. Then the question becomes whether 
or not third-party interests are significant enough to break with 
the majority position of rejecting third-party standing in annul-
ment proceedings. 

Third-party interests in arbitration have grown exponentially 
in recent years due to the consolidation of this dispute resolution 
mechanism. In practice, this means that, in many instances, other 
parties that have not been part of the arbitration will be affected 
by the award. As a consequence, third parties will try to find a 
way to protect themselves from the potential negative effects of 
an arbitral award. As Professor Brekoulakis points out:

The fact that third-party recourse against domestic awards has been 
accepted in some jurisdictions provides evidence that the interests of a 
third party might well be adversely affected by arbitration proceedings.19

In this regard, it is worth mentioning a recent decision from the 
Belgian Constitutional Court dated 16 February 2017,20 which 
has ruled that third parties must be provided with an opposition 
procedure against arbitral awards, as is the case for third parties 
in ordinary judicial proceedings. Likewise, the French Supreme 

Court has acknowledged third-party interests – at least in domestic 
arbitration – by ruling on 5 May 201521 that a joint guarantor has 
standing to challenge an award if it directly affects their interests. 

Conclusion
Third-party standing to seek annulment remains a controversial 
issue in case law and scholarly work. In arbitration, as opposed to 
in judicial proceedings, only the parties that have signed an arbitral 
agreement are bound by arbitration and, in principle, are the only 
ones entitled to seek annulment of the award.

In Spain, the majority view was that third parties lack stand-
ing to annul an award in all cases. However, since the enactment 
of the 2003 Spanish Arbitration Act, the wording of article 41.1 
has changed in a way that, according to some scholars, does not 
expressly exclude third parties from having standing to set aside 
an award under certain circumstances. 

The judgement in question seems to have taken the stance of 
opening the door to third parties that wish to annul an award even 
if they have not been a party to the arbitration, as long as they 
show a direct interest in the outcome of the proceedings. Direct 
interest is understood to be a basis for a due process claim, ie, that 
the third party lacked the opportunity, or was unjustly denied the 
chance of participating in the main arbitration proceedings.

As a consequence, the debate moves to whether the ‘direct 
interest’ definition from the judgement could be deemed equal 
to the ‘legitimate and direct interest’ required by the third-party 
intervention mechanism set forth in article 13.1 of the Spanish 
Civil Procedure Act,22 which allows third parties to intervene in 
pending judicial proceedings and whose scope is broader than the 
one provided in the judgement.

In that scenario, third parties would be able to intervene in 
pending annulment proceedings in order to defend their interests. 
Nevertheless, future judicial decisions that develop this concept 
of direct interest of third parties to seek annulment of an arbitral 
award would be needed to further clarify the issue. 
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